
UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Criminal No. 08-364 (RHK/AJB)

UNITED STATES OF AMERICA, )
)

Plaintiff, )
)   

v. ) GOVERNMENT’S FINAL
) PROPOSED RESTITUTION ORDER

(1) THOMAS JOSEPH PETTERS, )
)

Defendant. )

The United States Attorney’s Office for the District of

Minnesota, by and through B. Todd Jones, United States Attorney,

and Joseph T. Dixon III, Assistant United States Attorney, in

accordance with the Court’s Order dated April 8, 2010, hereby

respectfully files this Government’s Final Proposed Restitution

Order (a copy of the final proposed restitution order will also be

posted to the U.S. Attorney’s Office website at

www.justice.gov/usao/mn) for the Court’s consideration at the

hearing scheduled for June 9, 2010.

I. CASH IN/CASH OUT ANALYSIS

The restitution amounts set forth on the Government’s Final

Proposed Restitution Order Schedule (attached hereto as Exhibit A)

are based on the “cash in/cash out” losses suffered by investors as

determined by government agents from the records and information

available to the government.  The “cash in/cash out” analysis is

based on funds provided by an investor to the Petters fraud

(directly or through investment funds) less any payment received by
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the investor (whether such payment was characterized as principal

or interest).  The schedule is based on information that is

currently available to the government as well as the information

that was provided as part of the objection process. 

There were no legal objections to the “cash in/cash out”

analysis as the appropriate basis for determining restitution

amounts. 

II. OBJECTIONS

The government will provide the Court and defense counsel with

a copy of all objections received by the government.  

In most cases, objections consisted of (i) new victims

identifying themselves and their losses and (ii) identified victims

providing additional information regarding their losses.

In the vast majority of cases, government agents were able to

corroborate the loss claims with bank records or other evidence.

In these cases, the new claim or corrected claim was accepted and

added to the government’s Final Proposed Restitution Order.  

In some instances, names were corrected and amounts were

reduced or deleted.  

In those instances where claims were rejected, in most

instances, the government rejected the claim because it (i)

included an interest component, which is not consider under the

“cash in/cash out” analysis or (ii) it sought restitution for an

amount captured elsewhere on the restitution schedule (the
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The objection was also made by Interlachen Harriet1

Investments Ltd., which was also a direct investor.  The Palm
Beach Finance funds also interposed a “limited” objection.
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rejection of the claim thereby avoided double counting the loss).

A. Legal Objection: Requisite Causation Between Loss and Fraud 

The principal legal objection interposed by victims was a

claim that victims should be recognized for purposes of the

restitution order only if they had privity of contract with the

Petters or the Petters entities, Petters Company, Inc. or Petters

Group Worldwide LLC.  This claim is principally made by Ritchie

Capital Management and related entities (“Ritchie”) (a copy of the

submission is provided to the Court along with all other

objections).   This objection – while advantageous to those victims1

that invested in the Petters scheme directly because it would

preclude hundreds of victims from restitution – is not equitable

and is not supported by the Mandatory Victim Restitution Act, 18

U.S.C. §3663A (“MVRA”).

Ritchie correctly notes that the government’s proposed

restitution order lists numerous investors in the Lancelot funds,

the Palm Beach funds and the Metro Gem fund whose money was

invested in Petters entities via the funds, rather than by the

investors directly.  Based on the trial record, and bank records,

the investors included on the restitution schedule provided their

money to funds which, in turn, invested the money in the Petters
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entities/fraud.  As established at trial, the investors’ money was

stolen as a direct result of the fraud whether or not the money was

transmitted directly from an investor to a Petters entity or

through an investing fund. 

For purposes of the MVRA, a victim is defined as “a person

directly and proximately harmed as a result of the commission of an

offense.”  18 U.S.C. § 3663A(a)(2).  Courts have interpreted this

language to require evidence that a particular loss would not have

occurred but for the conduct of the underlying offense and that the

causational link not be too attenuated factually or temporally.

United States v. Vaknin, 112 F.3d 579, 590 (1st Cir. 1997).  Like

other courts, the Eighth Circuit has held that courts are to take

a broad view of what conduct and related loss amounts can be

included in calculating loss.   United States v. Waldner, 580 F.3d

699, 710 (8th Cir. 2009).  In this case, because the investors’

money was stolen as a direct result of the fraud (whether or not

the money was transmitted directly from an investor to a Petters

entity or through an investing fund), the causational test is met.

Ritchie argues that the fund investors lost money not because

of the fraud, but because “the investment managers that managed the

investment funds invested such money, in hindsight, unwisely, or in

some cases criminally.”  While additional diligence by fund

managers could have potentially avoided the investment in Petters,

the argument that the fraud was not the direct and proximate cause
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of the losses suffered by the fund investors is spurious, because

the bank records reflect their money was transferred to the

Petters’ entities and used to maintain the Ponzi scheme (just as

the funds provided by the direct investors).  Were investor

negligence relevant to the restitution analysis, it would be

relevant to the restitution claims of those who invested directly

as well as those who invested through funds.  Victim negligence is

not relevant, however, and courts have rejected the assertion that

district courts are required to determine whether victims’

contributory negligence negates the restitution obligation.  See

United States v. Zafar, 291 Fed. Appx. 425, 429 (2d Cir. 2008)

(unpublished).

Ritchie contends the term “directly” means there must be

privity of contract with Petters, PCI, PGW or another Petters’

entity.  No such requirement exists.  See United States v. Bush,

252 F.3d 959, 963 (8th Cir. 2001) (affirming MVRA victim status of

individual who did not provide money directly to the defendant, but

covered the losses of individuals who did, reasoning that the order

simply “involves a substitution of one victim for others.”) 

The basis for Ritchie’s argument is its citation of a phrase

from the Eighth Circuit case, United States v. Chalupnik, 514 F.3d

748, 752-53 (8th Cir. 2008).  Ritchie incorrectly attributes to the

Court the assertion: “a person must have standing to bring a civil

action for the . . . injuries proximately caused by . . . ‘the
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Although the fund investors might not have a contract claim2

against defendant Petters, they could arguably bring a cause of
action against PCI under a theory of unjust enrichment, among
others.
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conduct underlying the offense of conviction.’”  In fact, the

quoted assertion was not the Court’s, but the defendant’s.  514

F.3d at 753.  A few sentences later in the opinion, the Eighth

Circuit panel noted that while the issue of whether the entity at

issue could have brought some sort of civil cause of action was

relevant to its analysis, the panel did not accept the defendant’s

claim that the existence of such a civil claim was a prerequisite

under the MVRA.   To the contrary, the panel noted that while a2

bank customer who witnessed an attempted bank robbery could not sue

the would-be robber, the customer would be a victim under the MVRA,

“because he suffered pecuniary damage as a result of the

defendant’s commission of the offense.”  Id. at 754.  The same is

true here.

In this case, the effect of Ritchie’s position would be to

preclude and/or reduce restitution claims of hundreds of victims.

For example, bank records reflect that the Metro Gem entity was a

“net winner” on a “cash in/cash out” basis and is not recognized

for restitution.  While Metro Gem as an entity may be a “net

winner” on a “cash in/cash out” basis, many of the Metro Gem

investors (in particular, those who invested at the end of the

scheme) are themselves “net losers” on a “cash in/cash out” basis.
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Many of them are unsophisticated investors who lost hundreds of

thousands of dollars and millions of dollars.  Were the Court to

adopt Ritchie’s unsupported legal claim, those investors – who lost

money to the scheme the same as Ritchie – would not be entitled to

any restitution.  The government rejects the notion that these

unsophisticated investors are not entitled to restitution under the

MVRA.  They were directly and proximately harmed by the offense of

conviction the same as the sophisticated investors, such as

Ritchie, who dealt directly with defendant Petters.

Accordingly, the Court should reject the “privity of contract”

objection to the government’s recommendation for restitution.   3

III. RESTITUTION PAYMENTS 

Distributions to victims pursuant to the restitution order

will be made as assets become available to the Clerk of Court.  

Based on the assets known to the government, the government

expects that restitution payments will represent only a small

fraction of the total restitution order.  Based on the Receiver

reports filed to date, the government estimates that the individual

defendants’ assets that will be available for restitution is

approximately $10-20 million. 

Distributions made to victims under the restitution order may
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be subject to claims or actions by bankruptcy trustees or other

third parties. 

With regard to forfeited assets (including those assets that

are subject of the pending government’s Motion for a Preliminary

Order of Forfeiture), the United States Attorney’s Office intends

to pursue restoration of forfeited assets to the Clerk of Court

(for distribution to victims pursuant to the restitution order) in

accordance with Department of Justice policies and procedures.

Thus, as soon as practicable through the restoration process, the

United States Attorney’s Office would turn over forfeited assets to

the Clerk of Court upon approval by the Department of Justice.4

IV. DISTRIBUTION PRIORITY

The government recommends pro rata distribution among all

victims based on their loss amounts.

That said, the government acknowledges the Court is not

required to distribute restitution pro rata.  The MVRA provides: 

If the court finds that more than 1 victim has sustained
a loss requiring restitution by a defendant, the court
may provide for a different payment schedule for each
victim based on the type and amount of each victim’s loss
and accounting for the economic circumstances of each
victim.

18 U.S.C. § 3664(i); see also United States v. O’Connor, 321 F.

Supp. 2d 722, 732 n.23 (E.D. Vir. 2004) (“[i]t is clear that
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district courts have the authority to direct that restitution

payments be made to the victims of an offense in a manner other

than pro rata.”); United States v. Durham, 86 F.3d 70, 72 (5th Cir.

1996) (“[W]hen fashioning a restitution order . . . the district

court is acting pursuant to its inherent equitable powers.” ).

Thus, the Court has discretion to distribute restitution in a

variety of alternative methods such as distribution to the neediest

victims first, distribution to the most seriously injured victims

first, distribution based on asset tracing, and pro rata within

classes of victims.”  See  United States v. Perry, 360 F.3d 519,

538 (6th Cir. 2004); Durham, 86 F. 3d at 72-73. 

In light of the facts and circumstances of this case, however,

the government recommends a pro rata distribution to victims based

on loss.  See SEC v. Credit Bancorp Inc., 290 F.3d 80, 88-89 (2d

Cir. 2002); Cunningham v. Brown, 265 U.S. 1, 7-9 (1924); United

States v. Dreier, 2010 WL 424706 (S.D.N.Y. 2010).

V. BANKRUPTCY PROCEEDINGS AND RELATED LITIGATION

As the Court is aware, many of the companies involved in the

fraud, including Petters Company, Inc., Petters Group Worldwide,

LLC and others are currently in bankruptcy proceedings. See In re:

Petters Company, Inc., et al., Bankruptcy No. 08-45257 (GFK).

To date, the United States Attorney's Office has made no

effort to impede those proceedings or to forfeit corporate assets

that are part of the bankruptcy estates, including claims that the
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bankruptcy trustees may hold against third parties.  If left

undisturbed, bankruptcy estate assets will be distributed from the

bankruptcy estates to legitimate creditors in the bankruptcies

pursuant to the priority set forth in the Bankruptcy Code, subject

to potential secured claims and other litigation provided for by

the Bankruptcy Code.  That process is currently underway.

Depending on the outcome of the claims resolution process in the

bankruptcy estates and the resolution of litigation and other

claims against third parties by the trustees, there could be

substantial distributions to the bankruptcy creditors through the

bankruptcy proceedings.

If distributions are made to identified victims from the

receivership or from bankruptcy assets in the related bankruptcy

proceedings, the government will recommend that such distributions

be deducted from the victim's restitution amount for purposes of

any subsequent restitution payments. 

While there is a significant overlap between creditors in the

bankruptcy proceeding and victims in the criminal case, the two

groups are not co-extensive as the bankruptcy proceedings are

governed by the Bankruptcy Code and the victims in the criminal

case are determined pursuant to Title 18, United States Code,

Section 3663A.   Importantly, while the government has developed a5
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higher degree of process for victims in this criminal case than

exists in most criminal cases, victims are not parties to the

criminal case.  See United States v. United Security Savings Bank,

394 F.3d 564, 567 (8th Cir. 2004).  Similarly, other third parties

(such as bankruptcy trustees) are not parties to the criminal case

and have no opportunity to intervene.  Without the completion of

the Bankruptcy Court proceedings, the government has neither

sufficient information, nor a mandate, to determine whether

restitution victims ultimately may be determined to be creditors

that hold rights of recovery against the bankruptcy estates.   As

such, the recommendations made by the government in the criminal

case with regard to restitution are not intended to resolve, and

cannot resolve, the issues that will be resolved in the bankruptcy

proceedings, where creditors have a full opportunity to litigate

their claims under the Bankruptcy Code and other applicable law.

Thus, the recommendations by the government for purposes of this

restitution schedule are intended to comply with the government's

obligations under the MVRA, but are not intended to limit, to

extinguish, or to affect otherwise (e.g., res judicata or

collateral estoppel), the ongoing proceedings and claims in the

bankruptcy proceedings, and the rights and obligations of

bankruptcy creditors, bankruptcy trustees or third parties.  Given
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the differences between the bankruptcy proceedings and the criminal

restitution proceedings, the government recommends that the Court's

restitution order make that limitation express.

VI. RESTITUTION HEARING AND NOTICE OF ANY REQUEST TO BE HEARD

The Court has scheduled a restitution hearing on June 9, 2010

at 9:00 a.m. in the United States Courthouse in St. Paul,

Minnesota.

In accordance with 18 U.S.C. § 3771(a), the government

recommends the Court permit victims to make a limited appearance at

the restitution hearing.

In order to provide adequate time and notice to the Court, the

government respectfully requests the Court issue an order requiring

any putative victim who wishes to be heard to submit a request to

be heard to both of the following on or prior to June 2, 2010:

AUSA Joseph T. Dixon
U.S. Courthouse
300 South Fourth Street
Suite 600
Minneapolis, MN 55415

Peter I. Madsen
U.S. Probation Officer
U.S. Courthouse
316 N. Robert Street
Suite 600
St. Paul, MN 55101
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The government will then advise the Court and the defendant of

any such notices so that the Court may determine the appropriate

allocation of time.

Date: May 26, 2010 Respectfully submitted,
B. TODD JONES
United States Attorney

s/ John Marti   for

BY: JOSEPH T. DIXON, III
Assistant U.S. Attorney
Attorney ID No. 0283903
United States Attorneys Office
600 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415
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CERTIFICATE OF SERVICE

UNITED STATES OF AMERICA,

Plaintiff,

v. Case Number: 08cr364(RHK/AJB)

THOMAS JOSEPH PETTERS,

Defendant(s).

I hereby certify that on May 26, 2010, I served, or caused to be served, the following

documents:

Government's Final Proposed Restitution Order

I certify, further, that I electronically filed the above-listed documents with the Clerk of the

Court by using ECF, which constitutes service on the following ECF participants, pursuant to the

ECF Procedures for the District of Minnesota:

Eric J Riensche 
Email: eriensche@felhaber.com 

Jessica M Marsh 
Email: jmarsh@felhaber.com 

Jon M Hopeman 
Email: jhopeman@felhaber.com 

Paul C Engh 
Email: engh4@aol.com 

B. TODD JONES
United States Attorney

s/ Kim Anderson

BY: KIM ANDERSON
Legal Assistant
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